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If the evidence satisfies the fact finder
by proof beyond a reasonable doubt that
the conduct of the defendant falls within
the proscribed conduct in the statute la-
beled as first degree murder that did not
result in death of the victim, then the
crime of attempted murder in the first
degree has been established. If the evi-
dence of criminal culpability is something
less, the crime proved may be attempted
murder in the second degree or attempt-
ed voluntary manslaughter. We empha-
size that the basic characteristic of an
attempt is that it adjusts according to the
proof established at trial.

I would affirm the judgment of the trial
court.
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In the Matter of the Expungement of
Records of DIANE M.

No. 34, Sept. Term, 1989.
Court of Appeals of Maryland.
Nov. 28, 1989,

Juvenile filed petition to expunge ar-
rest record. The District Court, Nolan, J.,
concluded that it had jurisdiction to ex-
punge the record. County appealed. The
Circuit Court, Prince George’s County,
Robert J. Woods, J., reversed. Certiorari
was granted. The Court of Appeals, Mur-
phy, C.J., held that police record created by
arrest of juvenile was subject to expunge-
ment, when no charges, either juvenile or
criminal, were filed.

Judgment reversed and case remand-
ed.

Infants ¢=133

Police record created by arrest of juve-
nile was subject to expungement when no
charges, either juvenile or criminal, were
filed; application of expungement statute
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did not conflict with confidential treatment
of juvenile police records maintained under
the Juvenile Causes Act. Code 1957, Art.
27, § 736; Code, Courts and Judicial Pro-
ceedings, § 3-828.

Terrell N. Roberts, III, Riverdale, for
petitioner.

Steven E. Schenker, Associate County
Atty. (Michael P. Whalen, County Atty.,
Michael O. Connaughton, Deputy County
Atty., J. Michael Dougherty, Jr., Associate
County Atty., on brief), Upper Marlboro,
for respondent.

Argued Before MURPHY, CJ., and
ELDRIDGE, COLE, RODOWSKY,
McAULIFFE, ADKINS and
BLACKWELL, JJ.

MURPHY, Chief Judge.

The question presented is whether a po-
lice record created by the arrest of a juve-
nile is subject to expungement under Mary-
land Code (1982 Repl.Vol., 1989 Cum.
Supp.), Article 27, § 736.

I

Chapter 260 of the Acts of 1975 added a
new subtitle to Article 27 of the Code,
entitled “Criminal Records,” “[fJor the pur-
pose of providing for the expungement of
certain police and court records.” Section
785(a) defines “Court records” to mean,
inter alia, “all official records maintained
by the clerk of a court ... pertaining to a
criminal proceeding.” Section 735(c) de-
fines “Expungement,” with respect to
court or police records, to mean the “effec-
tive removal of these records from public
inspection.” “Police records,” as defined
in § 735(e), mean “all official records main-
tained by a law enforcement agency per-
taining to the arrest and detention of or
further proceeding against a person on a
criminal charge or for a suspected violation
of a criminal law.”

Section 736(a) authorizes a person “ar-
rested, detained, or confined by a law en-
forcement agency for a suspected violation
of a eriminal law ... [and who] is released
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without being charged with the commission
of a crime, ... [to] request the expunge-
ment of those police records” by the law
enforcement agency possessing them. Sec-
tion 736(c) directs that within sixty days of
receipt of a request for expungement, the
law enforcement agency must expunge the
police records if authorized to do so by law.
Section 736(e) and (f) provide that if the law
enforcement agency determines that the
person is not entitled to expungement of
the police records, the person may “file an
application in the District Court having
proper venue against the law enforcement
agency for an order of expungement.”’
Section 736(f) further provides that if the
District Court, after a hearing, finds that
the person is entitled to expungement, it
shall so order. The law enforcement agen-
¢y is deemed to be 3 party to the proceed-
ing in the District Court, with the right to
appeal on the record to the circuit court.!

IL.

On December 1, 1982, Diane M., then
sixteen years old, was arrested by Prince
George’s County police officers for unlaw-
ful possession of a controlled dangerous
substance. Her arrest was recorded in the
records of the Prince George’s County Po-

lice Department.

After her arrest, Diane was released to
the custody of her parents. Thereafter,
she was referred to an intake officer of the
Department of Juvenile Services, as autho-
rized by the Juvenile Causes Act, Code
(1984 Repl.Vol.), § 3-810 of the Courts and
Judicial Proceedings Article. This section
empowers the intake officer to determine
whether the juvenile court had jurisdiction
over Diane and, if 80, whether judicial ac-
tion was in Diane’s best interest and that
of the public. The section also vested au-
thority in the juvenile intake officer to
“propose an informa] adjustment of the
matter” without the filing of any petition
against the juvenile, Diane’s case was in-
formally adjusted under the provisions of

1. Under specified circumstances, § 737 autho-
rizes the filing of a Petition for expungement
where a person is charged with the commission
of a crime. The petition must be filed in the
court in which the criminal proceeding was

§ 3-810. No juvenile petition was ever
filed in connection with Diane’s arrest.

On January 13, 1988, pursuant to
§ 736(a) of Article 27, Diane requested the
Prince George’s County Police Department
to expunge her arrest record. Her request
was denied. Thereafter, in accordance
with § 736(f), Diane filed a petition in the
District Court, sitting in Prince George’s
County, to expunge her arrest record in the
custody of the Prince George’s County and
Maryland State Police Departments.
Prince George’s County opposed the peti-
tion, arguing that the District Court lacked
jurisdiction to expunge juvenile police
records and that, in any event, the ex-
bungement statute did not apply to juvenile
arrest records. After g hearing, the Dis-
trict Court (N olan, J.) concluded that it had
jurisdiction to expunge Diane’s arrest
record under Article 27, § 736 and it so
ordered,

The County appealed to the Circuit Court
for Prince George’s County. That court
(Woods, J.) agreed with the County’s posi-
tion and reversed the judgment of the Djs-
trict Court. We granted certiorari to con-
sider the important public issue presented
in the case,

IIIL.

Diane argues that nothing in § 736 ex-
pressly prohibits the expungement of police
records pertaining to the arrest of a juve-
nile. She is a “person” under the statute,
she says, who was arrested by a law en-
forcement agency “for a suspected viola-
tion of a criminal law ... [who was] re-
leased without being charged,” either erim-
inally or by juvenile petition. She suggests
that § 736 is a remedial statute and thus
should be liberally construed. In this vein,
Diane argues that § 736 was plainly intend-
ed to redress the grievances of persons,
both juveniles and adults, who were arrest-
ed but not subsequently charged. In such
circumstances, Diane urges that we recog-

commenced. This section thus differs from
§ 736, which deals with expungement of police
records where the arrested individual is re.
leased without being charged with the commis-
sion of a crime.
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nize that a police record of the arrest may
unfairly stigmatize a person and damage
career and educational prospects. She
draws our attention to §§ 739 and 740 of
Article 27 which effectively insulate her
from potentially harmful civil consequences
flowing from her arrest record if it has
been expunged.

The County maintains that under the Ju-
venile Causes Act, the juvenile court in
Prince George’s County operates as a part
of the circuit court for the county and is
exclusively vested with jurisdiction to hear
juvenile matters arising under the Act.
The County claims that even though no
juvenile petition was ever filed in Diane’s
case, “it is safe to state that [she], a child
at the time of the arrest, was in need of
supervision” and thus her “care, protection,
treatment and police record came under the
auspices of the circuit court.” It is the
circuit court, the County contends and not
the District Court, that has jurisdiction
over juvenile police and court records and
their confidentiality. In this regard, it
points to § 3-828(a) of the Courts Article
which provides that “[a] police record con-
cerning a child is confidential”’; that it
“shall be maintained separate from those
of adults”; and that its contents may not
be divulged except by order of court. This
subsection does not, however, “prohibit ac-
cess to and confidential use of the record
by the Department of Juvenile Services or
in the investigation and prosecution of the
child by any law enforcement agency.”
The County concludes that a ‘“close perus-
al” of § 3-828 reveals that a juvenile's
police record can only be expunged by the
circuit court and that this is effectively
achieved by requiring that the record not
be divulged without a court order. More-
over, the County suggests that § 736 deals
only with expunging arrest records of indi-
viduals who originally were within the jur-
isdiction of the District Court.

Iv.

We conclude that § 736 clearly vested
jurisdiction in the District Court to order
expungement of Diane’s arrest record in

2. Both of these statutes were enacted in 1975.
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the custody of the County and Maryland
State Police Departments. The statute is
directed to police records maintained by a
law enforcement agency; the order of ex-
pungement requires the agency to remove
the police records in its custody from public
inspection. “Law Enforcement Agency” is
defined in § 735(d), for purposes of apply-
ing the expungement statutes, to include
“any State, county, and municipal police
department or agency, sheriff’s offices, the
State’s Attorney’s offices, and the Attor-
ney General’s office.”” The juvenile court
and the Department of Juvenile Services
are not law enforcement agencies under
this definition, and are therefore not affect-
ed by § 736.

We see no conflict between the provi-
sions of § 736 of Article 27 and § 3-828 of
the Courts Article.2 The latter section gov-
erns disclosure of police records of a juve-
nile in the custody of the juvenile authori-
ties; it makes the police record confidential
and prohibits its public disclosure except by
court order. Section 736 authorizes a law
enforcement agency to expunge an arrest
record, without differentiating between ju-
veniles and adults, where the arrest does
not result in any criminal charges. We
have said many times that when two stat-
utes are neither irreconcilable nor mutually
repugnant, they should be construed in har-
mony. See Greco v. State, 307 Md. 470,
478, 515 A.2d 220 (1986) and Bridges v.
Nicely, 304 Md. 1, 10, 497 A.2d 142 (1985).
That rule is applicable in the present case.

In seeking to discover the purpose, aim
or policy of a statutory enactment, we look
first to the words of the statute. Of
course, we recognize that the meaning of
the plainest language in a statute may be
controlled by the context in which it ap-
pears, i.e., in light of the setting, objectives
and purpose of the enactment. Kaczorow-
ski v. City of Baltimore, 309 Md. 505,
513-15, 525 A.2d 628 (1987). Nothing in
the history of § 736 even remotely sug-
gests a legislative intention to limit its ap-
plicability to adults. That Diane was a
juvenile when arrested for a suspected vio-
lation of the criminal law, and that she was
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referred to the juvenile authorities, does
not alter the fact that she falls squarely
within the coverage of the provisions of
§ 736(a). Nothing in that section in any
way impinges upon the authority of the
Department of Juvenile Services and of the
juvenile court in their maintenance of po-
lice records pertaining to juveniles. Those
confidential records are not subject to ex-
pungement under Article 27, as we have
already observed. Thus, to permit ex-
pungement of a police record in the custo-
dy of a law enforcement agency when, as
here, no charges, either juvenile or crimi-
nal, were ever filed is perfectly consistent
with the confidential treatment of juvenile
police records maintained under the Juve-
nile Causes Act.

JUDGMENT REVERSED; CASE RE-
MANDED TO THE CIRCUIT COURT
FOR PRINCE GEORGE’S COUNTY FOR
ENTRY OF AN ORDER OF EXPUNGE-
MENT CONSISTENT WITH THIS OPIN-
ION; COSTS TO BE PAID BY PRINCE
GEORGE’S COUNTY, MARYLAND.
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v.
STATE of Maryland.
No. 112, Sept. Term, 1987.

Court of Appeals of Maryland.
Nov. 29, 1989.

Defendant was convicted in the Circuit
Court, Baltimore County, William M. Nick-
erson, J., of first-degree premeditated mur-
der, first-degree felony-murder, first-de-
gree rape, robbery with a deadly weapon,
and theft of over $300, and he appealed.
The Court of Appeals, Cole, J., held that:
(1) evidence that sharpened four-inch piece
of metal wire was found in strip-search of
defendant when being transported from jail

cell did not establish that defendant took
“substantial step” toward making escape,
and thus was not admissible as evidence of
“flight,” and (2) forcing defendant to sit
about six feet away from trial counsel, for
security reasons, during voir dire infringed
defendant’s right to be actively involved in
jury selection process and to assist counsel
effectively.

Reversed and remanded.

1. Criminal Law ¢=351(3)

“Flight” which jury may consider as
evidence of consciousness of guilt includes
escape or attempted escape from confine-
ment.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Criminal Law &=351(3)

Although flight is not conclusive of
guilt in itself, it is a factor to be considered
in establishing guilt and consciousness of
guilt.

3. Criminal Law €=351(3)

Any evidence contradicting inference
of guilt derived from flight does not pre-
clude admission of evidence of flight, but is
merely to be considered by jury in weigh-
ing effect of flight.

4. Criminal Law &=778(11)

Defendant’s failure to leave court-
house where he was to attend trial did not
preclude flight instruction in capital mur-
der prosecution on basis that defendant,
who had been in string of 11 other hand-
cuffed prisoners, never made it to his as-
signed lockup cell; prisoners’, including de-
fendant’s, handcuffs had been unlocked by
officer and each prisoner directed into cell,
defendant had stepped behind officer as did
other prisoners preparing to enter cell, but
defendant did not enter as officer pre-
sumed, but walked away from cell block,
and defendant was found short time later
by another officer. Code 1957, Art. 27,
§ 139(a)1).

5. Escape &=1
Any departure from bounds where de-
fendant has been assigned is sufficient to



